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Reading One  

The following reading summarizes how to value the stock of dissenting shareholders.  Please 

refer to 48 A.L.R. 3d 430 in its entirety for a complete overview of corporate valuation.    

VALUATION OF STOCK OF DISSENTING STOCKHOLDERS IN CASE OF 

CONSOLIDATION OR MERGER OF CORPORATION, SALE OF ITS ASSETS, OR 

THE LIKE  

48 A.L.R.3d 430 

Ferdinand S. Tinio  

… 

Background and summary 

 Generally 

The rule under the common law required the unanimous consent of stockholders to carry out 

major corporate transactions, such as a merger or consolidation of the corporation, or a sale 

of all or substantially all of its assets. This rule permitted a minority of stockholders to block 

effectively the implementation of those decisions or policies which while conceivably 

beneficial to the corporation in some cases, and while so recognized by the majority 

stockholders, were not to the liking of the remaining few. To forestall the minority from thus 

exercising what may be a tyrannical hold upon the corporation, and at the same time to 

protect their interests in the organization, many states have enacted statutes under which less 

than an absolute majority of the stockholders can approve major decisions and policies, and 

which authorize dissenters to demand payment for their shares. 

An important question which often arises under these statutes concerns the value of the 

dissenter's stock. The question of valuation has also arisen in other situations, although those 

cases under the appraisal statutes raise the pure problem of valuation most distinctively. 

Whether it arises under appraisal statutes or in other situations, the process of valuation has 

generally required appraisers and the courts to examine various factors or items of value, the 

major ones being asset value, market value, and earnings value, or "investment" or 

"dividend" value. The task of placing a specific monetary value upon stock is by no means a 

simple arithmetical process. It often calls for the application of judgment, and courts in many 

instances rely on the judgment made by experts in the field -- the appraisers chosen by the 

parties. 

Since the theory of appraisal statutes appears to be that dissenting stockholders are entitled to 

the value of their stock as the corporation was originally constituted, in compensation for the 

carrying out over their objection of a radical change in the enterprise, many of these statutes, 

and the courts -- at least in those situations not arising under appraisal statutes -- require that 

the valuation of dissenting stock should be determined without regard to the effect of the 

consolidation, merger, or other change, although an accession in the value of stock as a result 



of a fraudulently effected consolidation may be credited to the minority. Apparently under 

the same theory, the market price of stock at about the time of the merger, consolidation, or 

other corporate change, may not be taken into account, where there have been unusual 

purchases of the stock prior to that time. 

Apart from the situation where the corporate change in question contemplates a complete 

liquidation, the corporation continues to exist -- whether as the surviving or absorbed 

corporation in a merger or as a division of the new entity in a consolidation, so that the 

dissenting stock should be valued as that of a "going concern," and not that of a business 

being dissolved. There are authorities to the contrary, and it has been pointed out that, in 

determining the net asset value of dissenting stock, the assets should be valued on a 

liquidation basis, since an appraisal on a "going concern" basis would require an allowance 

for an intangible -- either an addition to or subtraction from the value of the physical property 

-- in order for the proved capacity or incapacity of the property to operate and earn. 

One of the major factors of value is net asset value, which depends on the real worth of the 

corporate assets as determined by physical appraisals, accurate inventories, and realistic 

allowances for depreciation and obsolescence. The weight to be given to this factor seems to 

depend on many considerations, an important one being the nature of the business of the 

corporation, and among the items of value which may go into the determination of this factor 

are goodwill, book value, and the liquidating value of the stock, either as a basic minimum, 

especially in the case of preferred shares, or when called for under the contract with the 

stockholders. 

Market value, as another factor to be considered in appraising dissenting stock, refers to 

valuation of the share on the basis of the price for which it is selling or could be sold to a 

willing buyer. The weight given to this value depends on the degree of trading activity in the 

stock, although unusual purchases prior to the corporate change in question may justify its 

exclusion from consideration. Greater emphasis on market value may, however, be justified, 

where the applicable appraisal statutes provide that a dissenting stockholder should receive 

for his stock the "market value" or "fair market value" thereof. 

The third major factor in appraising dissenting stock is "earnings value," or "investment 

value," which relates to the earning capacity of the corporation and involves an attempt to 

predict its future income based primarily on its previous earnings record. Dividends are 

considered in determining this factor. Earnings value or investment value is usually arrived at 

by taking average earnings during the few years preceding the corporate change in question, 

the purpose of averaging -- rather than considering only the income for the immediately 

preceding year -- being to balance extraordinary profits and losses. The figure estimated as 

average earnings is then capitalized by applying a multiplier, which is a number determined 

with reference to the effect of business conditions, or in one case to the type of income-

producing asset involved.   
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